Legal considerations of clinical guidelines
Dr Ash Samanta and his colleagues (March 2003 JRSM 1 ) have produced a clear and valuable account of the place of clinical guidelines in the conduct of clinical negligence cases. Inevitably their message is principally directed at lawyers, including judges who have the conduct of cases. Two matters arising from their article give me concernnamely, prevention of medical errors which lead to litigation, and the provision of the National Institute of Clinical Excellence (NICE) recommendations to clinicians.
There needs to be much greater emphasis on prevention rather than investigating possible changes that would reduce costs. I think clinical guidelines and NICE reports have a very important part to play in reducing the number of claims. I think also they will lead to more successful outcomes for deserving claimants. Nothing will change unless clinicians receive the NICE reports and guidelines. I suggest it is for the specialty associations to send this material regularly to all trainees and consultants. It would be sensible also to provide medical students with this information during their clinical training. It would I am sure have a long-term beneficial effect. In their otherwise excellent review Dr Samanta and his colleagues (March 2003 JRSM 1 ) assert that 'clinical guidelines are systematically developed, evidence-based, clinically workable statements that aim to provide consistent and high quality care for patients', and that because 'guidelines from NICE . . . may be seen as the crème de la crème of authoritative bodies' it follows that their pronouncements are increasingly likely to inform the standard of care in negligence'. This is a dangerously illogical assumption to make: for all the diversity of lay and medical expertise available to NICE, the content of their guidelines is becoming increasingly proscriptive, and, in some cases, advocates a radical departure from pragmatic medical practice. The recent furore over the use of ultrasound locating devices for placing central venous catheters is a case in point. [2] [3] [4] There are any number of criticisms that could be made of this document and its practical implementation, 5 but with regard to the quasi-legal nature of the guidelines, several important questions arise. Who owes the duty of informing doctors of new guidelines? Who is responsible for their execution-the hospital, the doctor, or both? Who is responsible for failing to follow the guidelines-the doctor, the hospital (either primarily, or vicariously), or both? Does obtaining specific consent from the patient vitiate the pseudo-legal requirement to follow the guideline? What is the legal recourse open to doctors who do not accept that the guidelines are 'systematically developed, evidence-based or clinically workable'? Finally, should the courts be asked in every case to determine whether the guidelines are reasonable and rational before relying on them as the standard of acceptable medical practice? NICE and CHAI are valuable agencies for improving the quality of care in the NHS, but their authority depends on the soundness of their decrees. It is ultimately for the courts to decide, case by case, whether such decrees should inform the standard of care in negligence. Guidelines should continue to inform, rather than prescribe, medical practice.
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